
theywishtobringtotheirco.unty,,,l00andindeedtherecordindicatesthatFranklin
County made a good faith effort io do so.101 Even if it had not, however, our rules

Jo 
"oit"quire 

t[e participation or support of the stations, much less commitments

with respect to their futuie progruttt-ing. As the Commission has indicated, the

active opposition of ritution mlght be a-relevant consideration, at least for the

;;;iy ;&king the modificationloz but none of the four Atlanta Stations have

opposed the Petitior,i. W" therefore give no weight to these arguments by the

Opposing Stations.

IV. CONCLUSION

30.The issue before us is whether to grant Petitioner's requests to modify

the local satellite cairiage markets of wSB-tV, WAGA, WXIA, and WGCL' all of

which are located in the"Atlanta, GA DMA, to include Georgia's Franklin county,

which is currently isiignea by Nielsen to the Greenville-Spartanburg-Asheville-
Anderson DMA. "Sectidn 338(i) permits the Commission to add or exclude

communities from a station's'loial television market to better reflect market

realities and to promote residents' access to local programmlng from broadcasters

located in their 5l61s.ros Under this statutory provision, the Commission must

alford particular attention to the value of localism.loa

3l.With respect to each of the Stations, we are persuaded by the overall

strength of the erride.rce that a sufficient market nexus exists between the Station

and Franklin county, As the foregoing analysis indicates, this is a close case' In

such circumsta"*;, we believe tliat tfie outcome that best serves the intent of

Congress in enactiig Section 338(I) is to provide the petitioning orphan county

with the access to in-state prog.u**ing it is requesting.tos we accordingly grant

the requests for market modifitation, aid order the addition of Franklin County to

thE IOCA1 MATKEIS Of WSB-TV, WAGA, WXIA, ANd WGCL ON bOth DISH ANd

DIRECTV.106

V. ORDERING CLAUSES

32.Accordingly, IT IS ORDERED, pursuan_t to Section 338 of the

Communicationi a"ct,'as amended, 47 U.S-.C. S 338, and Section 76'59 of the

Commission's ru1es, 47 CFR S ZO.SS, that the captioned petition for special relief
(MB Docket No. L8-L58, CSR No. 8967-A) filed by Franklin County, Georgia with

respect to wsB-w, Atlanta, Georgia (Facility ID No. 23960), IS GRANTED'

33.IT IS FURTHER ORDERED, pursuant to section 338 of the

Communications Act, as amended, 47 U.S.C. S 338, and Section 76'59 of the

Federal Communications Commission DA L8-954

roo sTEt.AR Market Modification Report and order,30 FCC Rcd at L 0418, para. 14

tol See Supra note 44..

Loz STELuR Market Modification Report and Order,30 FCC Rcd L0406 at L0418, para' L4'

103 STELAR Market Modification Report and order,30 FCC Rcd at 'l'04L2-L3, para' 7'

104 Id.
10s gss supra para. 1B.

106 We remind wsB-TV, WAGA, WXIA, and wGCL of their individual obligations to elect

retransmission consent or mandatory carriage with respect to Franklin county within 30

d;;r;il1,fiit"u." of this item. We hlso t"rii.td DISH and DIRECTV of their obligation to

commence carrlage within 90 days of that election, unless the station(s) have elected

retransmission consent and the parties fru"" 
"ot 

agreed to carriage' 47 CFR S 76'66(d)(6)'

18



Federal Communications Commission DA 1,8-954

Commission's rules, 47 CFR S 76.59, that the captioned petition for special relief
(MB Docket No. rg-rsg, cSRNo. ggsg-a) filed by Franklin county' Georgia with

ilrp""t to WAGA, Atlanta, Georgia (Facility ID No. 70689), IS GRANTED'

34.IT IS FURTHER ORDERED, pursuant to Section 338 of the

Communications A"i, ut amended, 47 U'S'C' S 338' and Section 76'59 of the

Commission's rules, 47 CFR S 76'59, that the captioned petition for special relief
(MB Docket No. rg-roo, csR No. A9S9-AI filed by Franklin county' Georgia with

reipect to WXIA, Atlanta, Georgia (Facility ID No. 5L1'63), IS GRANTED'

35.IT IS FURTHER ORDERED, pursuant to Section 338 of the

Communications A"i, it i*ended, 47 U'S'C' S 338' and Section 76'59 of the

Commission's rules, 47 CFR S ZO'SS, that the captioned petition for special relief
(MB Docket No. L8-L6L, CSR No. ggoo-a) filed by Franklin county' Georgia with

respect to WGCL, Atlania, Georgia (Facility ID No. 72120),IS GRANTED'

36.This action is taken pursuant to authority delegated by Section 0'283 of

the Commission's Rules.roT

FEDERAL COMMUNICATIONS
COMMISSION

Steven A. Broeckaert
Senior Deputy Chief, Media Bureau, Policy
Division

to7 47 CFR S 0.283.
19
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Summary

The four Petitions filed by Franklin County, Georgia, through its Board of County

Commissioners, to add Franklin county to the local television markets of four Atlanta Stations

for purposes of satellite carriage are based almost exclusively on the fact that Franklin County

residents do not have access to "in-state" television stations from Atlanta and some citizens of

the County would prefer to view the Atlanta Stations if they do not have to pay for them'

The overwhelming objective evidence of the statutory factors presented to the Media

Bureau does not support market modification: (i) the Atlanta Stations are not historically carried

in Franklin County; (ii) the Atlanta Stations lack over-the-air coverage of, geographic proximity

to, and a programming nexus to Franklin County; (iii) there is superior technical coverage and

local programming of specific interest to Franklin County residents from the television stations

located in the Greenvilre-Spartanburg-Ashevile-Anderson DMA; and (iv) the Atlanta Stations

lack any meaningful audience in Franklin county. There is, therefore, no accounting or

assessment of the evidence that weighs the totality of the statutory factors in favor of market

modification.

Nevertheless, the Media Bureau in its Order afforded disproportionate and effectively

dispositive weight to in-state (as opposed to local Franklin County) programming from the

Atlanta Stations and select citizenand public official comments expressing a desire to receive

those stations. The Bureau,s analysis of the evidence presented in this case renders it all-but

impossible to oppose a county's market modification petition so long as the county

demonstrates some modicum of community support for receipt of programming from an in-

state station. Such an analysis is in error and cannot stand.



congress added the in-state programming factor in2014 so that it could be considered

alongside-not ahead of-the four other historical factors bearing on localism' The new in-

state programming factor is neither exclusive nor dispositive. To the contrary, in its 2015

STELAR Order, the commission specifically held that "the in-state factor does not serve as a

trump card negating the other four statutory factors." This should be especially true in petitions

like these where there is no evidence that the Atlanta Stations have expressed any desire to be

carried in the County or an intention to provide localized programming specifically targeted to

the county. In fact, because there is no evidence that the Atlanta Stations intend to authorize

carriage of their full signals into Franklin county, the Bureau's market modification order will'

as a practical matter, do nothing to further Congress' intent to promote access to in-state

programmmg.

The Bureau's Order must be reversed'

-ll-
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Washington, D.C. 20544

In the Matter of

Franklin CountY, Georgia

Petitions for Modification of the

Satellite Television Markets of
WSB-TV, WAGA, WXIA,
and WGCL, Atlanta, GA

MB Docket 18-158

CSR-8957-A

MB Docket 18-159

CSR-8958-A

MB Docket 18-160

CSR-8959-A

)
)
)
)
)
)
)
)
)
)
)
)

MB Docket 18-161

CSR-8960.A

JOINT APPLICATION FOR REVIEW

WYFF Hearst Television Inc., licensee of NBC affiliate wYFF(TV), Greenville' South

carolina (..WYFF"); Meredith corporation, licensee of FoX affiliate WHNS(TV), Greenville'

South Carolina ("WHNS"); Nexstar Broadcasting, Inc', licensee of CBS affiliate WSPA-TV'

Spartanburg, South Carolina ("WSPA"); and WLOS Licensee LLC, licensee of WLOS(TV)'

Asheville,North Carolina (..wLoS,,) (collectively, the'oln-Market Stations"), through counsel and

pursuant to Rule 1.115 of the commission's Rules, hereby seek review by the fuIl commission of

the Media Bureau's ("Bureau") decision set out in its September 17,2018, Memorandum Opinion

and order (the ..order,,)l granting four satellite market modification petitions filed by Franklin

County, Georgia ("Petitioner" or the "County'')2 that sought to add Franklin County to the local

I Franklin County, Georgia, Petitions for Modification ofthe Satellite Television Markets

of WSB-TV, WAGA, WXIA, and WGCL, Atlanta, Georgia Memorandum Opinion and Order, DA

4 (rel. Sept. 17,2018) ("Order") (attached as Exhibit A)18-95
2 See Franklin County, Georgia Petition for Special Relief for Modification of the

Television Market ofStation WSB-T'|/ (ABC), (Channel 2) Atlanta, Georgia with ResPect to DISH

Network and DIRECTT/,MB Docket 18- t58; Franklin CountY, Georgia P etition for Special Relief

for Modtfication of the Television Market of Station WAGA (FOX)' (Channel 5), Atlanta, Georgia

MB Docket 18-1

I

with Respect to DISH Network and DIRECTV, 59; Franklin CountY, Georgia



television markets of four Atlanta television stations, WXIA, WAGA, WGCL' and WSB-TV

(collectively, the "Atlanta Stations") for purposes of satellite carriage'3

The Order is contraryto Section 102 of STELAR,4 its legislative history, the Commission's

STELAR Order,s and Commission precedent and policy.6 The Commission should grant this

Application for Review and reverse the Order'

L QUESTION PRESENTED

whether the order erred by giving disproportionate and effectively dispositive weight to the

,.access to in-state p.og.u--i-ng" iactoi ,nd 
"itir.n 

support for access to such programmin-g'

discounting the lack of objective evidence bearing on the local relationship between the

Atlanta Stations and Franklin county, producing a standard the result of which is that any

county-filed petition seeking markei modificati,on based on access to in-state television

stations will be granted where, as here, the petitioning county's residents say that they would

like to be able to watch those stations'

U. STANDARD OF REVIEW

In considering Applications for Review, the Commission considers whether the challenged

action taken pursuant to delegated authority (i) is in conflict with statute' regulation' case

precedent, or established commission policy; (ii) involves a question of law or policy that has not

previously been resolved by the commission; (iii) involves the application of a precedent or policy

Petition for SPecial Retief for Modification of the Television Market of Station WXIA NBC)'

(Channel 1l), Atlanta, Georgiawith resPect to DISH Network and DIRECTT', MB Docket 18-160;

Franklin C ountY, Georgia P etition for Special Rel ief for Modification o.f the Television Market of

Station WGCL (CBS), (Channel 46), Atlanta, Georgia with Respect to DISH Network and

DIRECTV, MB Docket 18-161 (all filed April 27,2018, and collectively, the "Franklin County

Petitions").
3 The In-Market Stations filed a Joint Opposition to the Franklin County Petitions' 

-See

Joint Opposition to Petitions for Special Relief, fvig poctets 18-158 to 18-161 (filed June 7' 2018)

("Joint Opposition").
4 The STELA Reauthorization Act of 2014 (STELAR), Pub' L' No' 113-200' 128 Stat'

2059, 2060-62 (2014) ("STELAR").
s Amendment to the commission's Rules concerning Market Modification;

Implementation of section 102 of the yTELA Reauthorization Act of 2014, Report and order' 30

pdc nco 10406 (2015) ("srELAR order").
6 +7 c.F.R.$ 1.11s(bx2xi).

-2-



that should be overturned or revised; (iv) is based on an effoneous finding as to an important or

material question of fact; or (v) is marked by prejudicial procedural error'7

III. BACKGROUND

A. The Historical Role of Localism in Market Modification Proceedings'

The market modification process exists so that the Commission may alter a television

station,s local television market when doing so would allow broadcasters and multichannel video

programming distributors (,.MVpDs") to "better serve the interests of local communities."8 The

touchstone for evaluating a market modification request is whether there is a sufficient nexus-

that is, a ..local relationship"-between the television station and the relevant community'e To

that end, the commission, when judging the merits of a market modification petition' 'omust afford

particular attention to the value of localism,"lo which has long been defined as programming that

..is responsive to the needs and interests of their communities of license."ll

Until 2014, Congress enumerated four statutory factors for the Commission to consider

and weigh in evaluating the market nexus between a television station and the relevant community:

all7 see47 c.F.R. $ 1.115(b)(2XD-(v). The Media Bureau had the opportunity to pass on

questions of fact and law discussed herein' 47 C'F'R' $ 1 ' 1 15(c)'

8 StEtAR order, fl 7.
s See, e.g., CoxCom, LLC, for Modification 9.1_t!" 

Market of WMDE' Memorandum

Opinion and Order, Dover, Delaware, 30 FCb Rcd 10978 (MB 2015), !f 3 (quoting legislative

history of Section 614 of tire Communications Act, and explaining that the original four factors

..are not intended to be exclusive, but may be used to demonstrate that a community is part of a

particular station's market"); see also, e.g'', La Plata CounU, Colorado' Petitions for Modification

oirn" satellite Television Marke* o1xirn-rv, KCNC-TV, KMGH-TV, and KUSA-TV' Denver'

Colorado, Memorandum opinion and order, 32 FCC Rcd 1474 (MB 2017), fl 4 (requiring a

showing it ut ustation has a iocal relationship to the relevant, new community)'

lo Report from the Senate Committee on Commerce, Science, and Transportation

accompanying S. zig, ttid corg., S. Rep. No. il:-12?-!2014) ("Senate Commerce Committee

Report';, ut f O-f I; see olso 47 U.S.C. $ 3380X2)(B); STELAR Order' !f 8'
^ ir Designated Market Areas: Report to CongreslPursuant to Section 109 of the STELA

Reauthorizotion Act of 2014,31 FCC Rcd 5463 Gurg 2016) (*2016 In-State Programming

Report"), fl 11.

-3-



o Historical carriage: Whether the station, or the other stations located in the same area,

have been historically carried on the cable system or systems within such community.

o Local Service by Out-of-Market Station: Whether the television station provides

coverage or other local service to such community.
o Local Service By In-Market Stations: Whether any other television station that is

eligible to be carried by a cable system in such community in fulfillment of the statutory

requirements provides news coverage of issues of concern to such community or

provides carriage of sporting and other events of interest to the community.

o Viewing patterns: Evidence of viewing patterns in cable and non-cable households

within the areas served by the cable system(s) in such community.l2

The Commission imposed evidentiary requirements relevant to establishing a market nexus

between the station and the community for the pu{pose of evaluating these factors:

B.

o Maps illustrating the relevant community locations and geographic features,

mileage between the station and the community, transportation routes, and

station and cable system facilities;
o Contour maps delineating the station's technical service area and showing

the location of the cable system headends and communities in relation to

the service areas;

. Available data on shopping and labor patterns in the local market;

o Television station programming information derived from station logs or

local television guides;

o Cable system lineup cards or television guides demonstrating historical

carriage; and
o Audience data for the relevant station for cable and non-cable households,

advertising dataor sales data.13

STELAR and the Addition of the "In-State" Programming Factor.

In enacting STELAR in 2014, Congress extended the market modification regime to

satellite carriage. It also added a fifth statutory factor-access to "in state" television signals-to

the existing four factors that the Commission must consider in its overall localism analysis.

Critically, in enacting STELAR, Congress did not state--either explicitly or implicitly-

that access to in-state programming, alone, could be dispositive in any market modification

t2 S"e 47 U.S.C. $ s34(hx1)(c)(ii) (20t4).
13 See 47 C.F.R. $ 76.59(bxl)-(6) (2Cir$; see also Definition of Markets for Purposes of

the Cable Television Broidcast Signtal Caruiage Rules,Final Report and Order, 14 FCC Rcd 8366

(leee).

4



proceeding. Rather, Congress made clear that the new "access to in-state signals" factor is to be

considered along with the other four factors. The "access to in-state signals" factor was not

intended to and does not replace, subsume, or in any way change the existing four factors and their

relevance, or the framework for how the Commission is to analyze them.

Consistent with Congress's directive, the Commission launched and completed a

proceeding to implement Section 102 of STELAR.I+ 1, its resulting STELAR Order, the

Commission heeded Congress's direction to "consider the plight" of viewers living in orphan

counties.ls It determined how the "access to in-state signals" statutory factor should be construed,

setting forth the appropriate weight the new factor should be given, and explaining that a petitioner

would be "afforded credit for satisfying this factor simply by showing that the involved station is

licensed to a community within the same state as the new community."16

The Commission, however, did not alter or adjust the then-existing, underlying test for

evaluating market modification petitions. Nor did it set forth any new test relevant to "orphan"

counties. Rather, the Commission specifically reaffirmed the importan ce of analyzing the totality

of the (now five) statutory factors, including consideration of access to "in-state" signals.

First, the Commission in the STELAR Order emphasized the importance of considering

all five factors in evaluating a market modification request, noting that the new "access to in-state

signals" factor "is not universally more important than any of the other factorsl.)"17 Most

importantly, the Commission ordered that "the in-state factor does not serve as a trump cord

negating the other four statutory factors."l8

14 S"e generally STELAR Order.
ls See, e.g., STELAR Order, fll|3, 14-15,28.
16 STELAR order, fl 18.
t7 See STELAR Order, J[ 18 (emphasis added).
18 STELAR Order, fl 18 (emphasis added).

5



Second,the Commission maintained the existing analytical framework with respect to the

other four factors, particularly the second statutory factor, "local service" provided by the station

subject to market modification. The Commission explained the crucial difference between the

,.local service" second factor and the "access to in-state signals" factor, which became factor three

for purposes of the Commission's analysis:

[U]nder factor two, we consider whether the station has aired

programming, such as news, politics, sports, weather and other

emergency information, specifically targeted to the community at

issue (e.g., town council meeting, news or weather event that

occurred in the community, local emergencies, etc.). Under factor

three, we would consider whether the station has aired

programming, such as news, politics, sports, emergency

information, specifically related to the state inwhich the community

is located (e.g., coverage of state politics and legislative matters,

state sports team coverage, state .-itg"r.y information, etc.).le

Third, the Commission did not modifu, lessen, or waive any of the other required

evidentiary factors for petitions seeking to add 'oin-state" signals, nor did it even forecast

circumstances in which a waiver might be appropriate. To the contrary, the Commission

specifically required application of the four pre-STELAR evidentiary requirements applicable to

market modification for satellite carriage because "the same language is used in both the cable and

satellite statutory factors and the record provides no basis for adopting a different interpretation in

the satellite versus cable context."2O

Finally,the Commission permitted county governments to file petitions seeking market

alterations in the satellite carriage context (a distinction from the cable regime, where counties are

not afforded that privilege). But, the Commission expressly recognized the difficulty that county

governments might have in providing the required "specif,tc evidence to demonstrate the five

le STELAR Order, fl 18 n.85 (emphasis added).
20 STELAR Order, \20. See contra Order, flfl 10, 14, &n.32'

-6-



statutory factors" and "strongly encourage[d] county government petitioners to enlist the aid and

cooperation of the station they wish to bring to their county'' in order to "avoid dismissal" due to

a lack of sufficient evidence.2l The Commission therefore recommended that county governments

consult with the affected television station(s) before filing a petition for market modification

because 
..without the willing participation of the affected broadcaster, modifying the market of a

particular television station, in itself, would not result in consumer access to that station'"z2

C. The Evidence Presented by the Parties'

The County provided evidence of the service contours of the Atlanta Stations, which

evidence does not demonstrate any meaningful technical coverage of Franklin county.23 The

county also provided evidence of the geographic distances from the transmitters of the Atlanta

Stations to carnesville, Georgia, in Franklin county. Both the county and the In-Market Stations

filed an exhibit showing the relative signal strengths of the Atlanta Stations and the In-Market

Stations. These exhibits show that the Atlanta Stations provide weak NLSC coverage to

carnesville, Georgia, in Franklin county, while the In-Market Stations provide strong NLSC

coverage to Carnesville.

The county also provided a list of programming from the Atlanta Stations that shows

general, local Atlanta news programs, but the evidence does not indicate any specific programming

tailored to Franklin county. The In-Market Stations provided evidence of historical carriage in

Franklin County and regular programming specif,rcally targeted to the County, including news'

weather, and political programming of interest to Franklin County viewers'

21 STELAR order, fl 14.

22 Seu STELAR Order, fl 14.

23 The County's evidence discussed in this section III.C. may be found in Exhibits E-I and

-7 -

K of the Franklin CountY Petitions



The county submitted an online survey, generated using Survey Monkey, that polled l'769

residents from four counties in northern Georgia (including 563 from Franklin County), which

Franklin county claims show the ..shopping,, preferences of those residents. The respondents

represent less than 3%o ofthe total residents in Franklin County.2a The County's survey fails to

provide any information about sample selection or other methodology and no evidence of

statistical signif,rcance.

The County submitted letters from citizens of Franklin County that express a desire to gain

access the Atlanta Stations. Citizens who listed the reasons they preferred to watch the Atlanta

Stations cited local news, weather, sports, and political coverage' The County submitted a letter

from Georgia's United States Senators and a member of the U.S. House of Representatives who

represents Franklin County in support of the Franklin County Petitions'

The County also submitted a letter from the Georgia Association of Broadcasters (GAB)'

Contrary to the Bureau's assertion that it received "supportive" comments from the GAB'25 the

GAB did not take a position on the merits of the Petitions; instead, GAB recognizedthat a delicate

balance exists between seeking to increase in-state programming without disrupting Nielsen's

DMA system. To that end, the GAB stated that it o'continues to support efforts to negotiate terms

of targeted carriage arrangements to allow delivery of local, in-state, non-duplicative broadcast

programming and to increase access to in-state news by Georgia vls1vs15"26-2n outcome that

generally would not require the commission to gtant amarket modification petition'

24 There were 22,820 residents in Franklin County as of July 2017 ' See U'S' Census

Bureau, h
2s See Order, fl 1 1.

26 SeeFranklin County Petitions, at Exhibit K'
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The County did not present channel lineup cards or other guides demonstrating satellite or

cable carriage of the Atlanta Stations in Franklin County, or evidence of viewing patterns in

Franklin County. Rather, the County requested that the Bureau waive those requirements

entirely.2T

D. The Media Bureau's Order.

The Order waives the evidentiary requirements applicable to the County regarding channel

lineup cards and published audience data because the Bureau reasoned that the County had made

a good faith attempt to coordinate with the Atlanta Stations in filing its petitions.28 The Order

finds that it is technologically and economically feasible for both DISH and DIRECTV to provide

each of the Atlanta Stations to Franklin County.2e

With respect to the five statutory factors, the Orders ltrst notes that, because this was an

"orphan county'' situation, the Bureau gave "substantial weight to the local and in-state

programming a petitioner proposes to bring to the orphan counties, as well as to government

official and consumer comments supporting a proposed market modification."30

The Order finds that (i) statutory factors one (historical carriage) and five (viewing

patterns) weigh against a modification; (ii) factor four (service from in-market stations) is

"neutral"; and (iii) factors two (local service) and three (access to in-state signals) "weigh heavily''

in favor of modification. The Order finds that this is a "close case" but "believes the outcome that

best serves the intent of Congress in enacting Section 3380) is to provide the petitioning orphan

county the request for market modification."3l

27 See Order, 'tl 14 n.4l (citing Franklin County Petitions, at 10).
28 See Order, ti 14.
2e See Order, fl 15.
30 See Order, !f 18.
3r See Order, fl 3 1.
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With respect to factor two (local service), the Order finds (i) a lack of high quality over-

the-air coverage by the Atlanta Stations; (ii) that "overall geographic proximity measures" do not

enhance the County's case; and (iii) that the County "has not demonstrated that the Stations offer

a significant amount of local programming targeted to Franklin County."32 The Order specifically

notes the "increased importance" of local programming in orphan county cases, where the Bureau

places less weight on geographic proximity.33

Nevertheless, the Bureau in the Order gives increased weight to the County's Survey

Monkey results, which-despite capturing a tiny percentage of the County's residents-

purportedly show the "avid interest" of County residents in receiving the Atlanta Stations; the

support from the three members of the Georgia Congressional delegation; and the "scores" of

comments from local citizens in support of modification.3a The Order specifically states that the

citizencomments o'merit substantial weight," which the Bureau ultimately determined outweighed

the lack of other evidence of local nexus between the Atlanta Stations and the County.3s

The Order gives the third factor (access to in-state stations) "the greatest possible weight"

in favor of the requested modif,rcation.36 The Order first finds that the In-Market Stations do

provide coverage of in-state (i.e., Georgia) local and statewide news and sporting events, but then

nevertheless finds that "it is clear from the scores of comments supporting the modification that

Franklin County residents consider this coverage to be inadequate."3T

32 See Order, nn20,24.
33 See Order, fl 10 n.33.
3a See Order, ffi21,22.
3s See Order,l22.
36 See Order, fl 26.
37 Order,l26.
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The Order gives no weight to the practical and legal concerns raised by the In-Market

Stations that the County did not provide any evidence that the Atlanta Stations (i) are authorized

or willing to provide carriage of their signals in Franklin County in the event of a market

modification, or (ii) would provide any local programming specifically targeted to viewers in

Franklin County if their signals are ever carried there.

IV. ARGUMENT

The Bureau's Order requires very little of orphan counties seeking to modify the markets

of in-state television stations. In fact, the practical result of the Order is that, as long as the subject

in-state stations provide in-state programming (which always will be the case), a county need only

marshal comments and survey responses from a small sample of citizens and government officials

expressing a desire to view those in-state stations in order to prevail. Armed with these facts, a

county need not prove that the in-state stations have been historically carried in the county,

achieved measureable ratings in the county, have a geographic nexus to the county, or provide

local programming tailored to the county. Nor must a county offer any evidence that the in-state

stations have the right to deliver-or any interest in delivering-their full signals to the county. In

other words, it makes no difference whether the market modification would actually result in

carriage of the very programming citizens want.

While acknowledging that the Franklin County matter is a "close case," the Bureau

resolves it in a way that gives disproportionate-and effectively dispositive-weight to the "in-

state,, programming factor and the support of county residents and officials. In doing so, the Order

discounts or disregards important objective evidence of localism. First, in considering factor two

(local service), the Order gives disproportionate weight to comments from county residents and

disregards the failure of the County to demonstrate that the Atlanta Stations actually provide local
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service to the county, including relevant local programming that the Order itself deems especially

important. Second, the Order gives the "greatest possible weight" to factor three (access to in-

state signals), which is unwarranted because the Order acknowledges that the In-Market Stations

do, in fact, provide some in-state programming. Third, in weighing all five factors, the Order

places virtgally dispositive emphasis on access to in-state programming, despite the absence of

evidence of historical carriage, signal coverage, significant local programming, or viewing patterns

that demonstrate a local relationship between the Atlanta Stations and the County.

This result contradicts the statutory text of STELAR and the Commission's regulations

implementing the law. In STELAR, Congress directed the Commission to "pay particular affention

to the value of localism" in weighing all five statutory factors.38 For decades, the Commission has

relied in these proceedings on objective evidence of a local nexus between the community at issue

and the stations seeking to be imported there. Those factors, including historical carriage of the

stations, the availability of programming specifically targeted to the community, the technical

coverage area of the stations, and viewing patterns, all bear on the underlying focus on localism

and the question of whether the proposed modification will enhance the local relationship between

the stations and the communrty at issue. To be sure, Congress' addition of the "in-state"

programming factor may tip the scales in favor of a modification in an orphan county case where

there is also sufficient evidence of other factors establishing a local nexus. And, indeed, some of

the Bureau's recent orphan county decisions granting market modification petitions involved

situations where such additional evidence was actually demonstrated by the petitioning county.3e

38 Senate Commerce Committee Report, at 10-11.
3s See, e.g., Harrison County, Texas, Petitions for Modification of the Satellite Television

Markets of KLTV, Tyler, Texas and KFXK-TV, Longview, Texas, Memorandum Opinion and

Order, DA 18-573 (MB June 1, 2018) ("Harrison County Order") (finding evidence that: one of
the in-state station's community of license was within the county; the county was largely within
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But neither congress nor the commission authorized the Bureau to recast the evidence or

the statutory factors to create a special test for orphan counties that wourd elevate access to (and

citizen support for) in-state programming to near-dispositive status' To the contrary' the

Commission exPlained:

[T]hat this new factor is not universally more important than any of

the other factors and its relative importance will vary depending on

thecircumstancesinagivencase.Insum,inmarketmodification
petitions involving thelddition of an in-state broadcaster, the in-

statefactordoesnotServeaSatrumpcardnegatingtheotherfour
statutory factors.ao

The Order,s failure to properly evaluate, credit, and weigh the five statutory factors (and

the evidence underlying all five factors) is compounded by the lack of evidence that the Atlanta

Stations can and will autho ize cariage of their signals in Franklin county. The market

modification cannot achieve the result sought by the county and some of its citizens unless and

until the Atlanta Stations intend to authorize carriage in Franklin County. Without such evidence'

granting the Franklin county petitions will not promote access to in-state stations or otherwise

solve the ..plight,, of orphan county viewers wanting to receive in-state stations.

Stated simply, the practical result of the Order's analytical framework is, first, to turn

access to in-state programming into the very "trump card" that the commission said it could not

the service contours of the in-state stations; there was some evidence ofhistorical carriage on cable

systems within the county; and the stations provided locally-targeted Pro grammmg to the countY's

residents); Monongal ia County, West Virginia and Preston CountY, West Virginia, Petitions for

Modification of the Satell ite Markets for WDTV, Weston, West Virginia, and WBO Y-TV and

WFX, Clarlaburg, West Virginia, Memorandum OPinion and Order, DA 18-113 (MB Feb' 7,

2018) ("West Virginia Order") (finding that the in-state statrons were historicallY carried in the

counties, Provided complete over-the-air coverage of and countY-sPecific programming to the

counties (including "extensive coverage" of West Virginia University, located tn Monongalia

County), and are geographically closer to the counties than the counties are to Pittsburgh).

40 STELAR order, fl 18. The Commission also found that,

facts of the case." Id.market modification will turn on the unique
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be, and, second, to create the expectation that Franklin county's citizens will get Atlanta

programming, when, in reality, there is no certainty that will happen' The Order should be reversed'

A.TheorderDisregardsorDiscountsEvidenceofLocalservice'Giving
Disproportionate freight to Citizen and Government Official Comments'

Thesecondfactor(localservice)requirestheCommissiontoconsider..whetherthe

terevision stationprovides coverage or other local service to such community."al By its plain

terms, this factor focuses on the local service that the "television station"-fus1s' the Atlanta

Stations-actually provides to Franklin county. The traditiona[y required evidence of proximity,

signar coverage, and local programming is integral to establishing that a television station provides

sufficient coverage or rocal service to the community at issue.a2 without basis, the order asserts

that geographic proximity tests have less significance in orphan county cases'43 At the same time

that the order assigns less significance to geographic proximity, it elevates local programming

relevant to the community, stating it has "increased importance" in orphan county cases:

Becausegeographicproximitytestshavelesssignificanceinorphan

"";;.it"Jtnu, 
in other market modification cases, programming

information has increased importance in consideration of factor two'

anditisessentialindetermininghowmuchweighttogivetofactor
three. We therefore strongly 

"nio.rrug. 
and expect petitions seeking

addition of an orphan 
"ointy, 

whether they are broadcasters or the

countiesthemselves,toprovideinformationaboutspecific
programming,sports,t'"'t''andnewsstoriesrelevanttothe
.ori*,rrrity o:i irr". that have been broadcast by the station(s) at

issue,ana,irrelevant,alsodemonstratethatsuchprogrammingis
not regularly broadcast by any station currently ."*it'g ihe county'aa

41 47 u.s.c. $ 33s0)(2)(B)(ii) (emphasis added')

42 See, e.g., Calif.-Oregon Broadcasting, Inc' dlbla Crestview Cable Communications'

Memorandurn OpL,io, u,d Otdit, 29 FCC Rcd 3833 (MB 2014)' ti 16'

43 [n fact, in other proceedings orphan counties have successfully demonstrated evidence

of geographic nexus through signal "orlrfir"d 
geographic proximity ' See' e'g'' West Virginia

Ori.r,\1 2 I-23; Hamson County order, nn 22-24'
aa Order, fl 10 n.33.
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Here, the order correctly finds that: (i) the county failed to demonstrate that the Atlanta

Stations have a high-quality, over-the-air signal that covers Franklin county; (ii) "overall

geographic proximity measures do not enhance the County's case"; and (iii) the County "has not

demonstrated that the Atlanta Stations offer a significant amount of local programming targeted to

Franklin CountY."45

But the order discounts this lack of evidence and instead gives undue weight to the

subjective comments of citizens and government officials, charactetizing these comments as

..enormously helpful" and states that they "merit substantial weight'"a6 The heightened emphasis

afforded citizenand official comments is not supported by STELAR' Commission precedent' or

the Order's own focus on local programming under factor two'

Asaproceduralmatter,neitherCongressnortheCommissionhassuggestedthatsuch

comments should be given additional weight in orphan county cases. At most, the commission

suggested that "local government and consumer comments in a market modification proceeding

can helpdemonstrate a station'S nexus to the community at issue'"47 But the Order does much

more than tum to such comments for.'help." Rather, the order affords such significant weight to

those comments that they override the county's failure to demonstrate significant local

programming, over-the-air coverage, and geographic proximity of the Atlanta Stations'

As a substantive matter, while the interest of local citizens in receiving Atlanta Stations

may be ..helpful,, to the Commission, it cannot override the statutory focus on evidence of local

service (or lack thereof) provided by the Atlanta Stations themselves' This is especially true where,

as here, the County fails to produce sufficient evidence of local programming provided by the

4s Order, fl120-24.
46 Order,l22.
47 STELAR Order,'li 14, n.61 (emphasis added)'
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Atranta Stations-evidence that the order deems would have "increased importance" to show

..specific programming, sports, events, and news stories relevant to the community at issue'"48 By

elevating the subjective wishes of some citizens to receive certain programming over the lack of

objective evidence of whether the Atlanta Stations actually provide such programming, the order

turns the local service factor on its head. under the order's analysis, any county would be able to

satisfy the .,local service,, factor by simply including letters from selected citizens and public

official s-with nothing more.

As a statutory matter,the citizen comments themselves focus more on a desire to receive

programming relating to Georgia rather than Franklin County specifically' The Commission

clearly distinguishes progfamming of local interest, relevant to statutory factor two' and

programming of statewide interest, relevant to statutory factor three'ae In that regard' the

comments seeking access to programming relating to Atlanta and Georgia generally should be

deemed much less "helpful" in considering local nexus under the second factor' To the extent

some citizens express interest in receiving morc rocarprogramming, the order's twin findings that

(i) the In-Market Stations do provide some local programming5o and (ii) the Atlanta Stations do

not provide a significant amount of local programming,5l should have led the Bureau to afford /ess

weight, not more, to the value of the citizencomments and survey results'52

In sum, the Order,s dispositive reliance on citizen and government official desire to watch

an "in-state" station makes it all but impossible for stations to successfully oppose such a

a8 Order, fl 10 n.33.
4e STELAR order, !i 18, n.85.
so See Order, fln26-27.
sr See Order, nln-24.
s2 Finally, the Order wrongly credits the survey responses as evidence. of "shopping and

labor patterns." The unreliable survey, which polled les1 than 3 percent of all county residents'

shows that almost half of them shop or receive services "locally''as opposed to in Atlanta'
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modification petition-after all, what citizens would reasonably object to receiving extra stations

from their home state? The Order's narrowing of the local service factor in this regard contradicts

the statutory text and undermines the importance of local programming tailored to the county at

lSSUe.

B. The Order Improperly Gives the 'oGreatest Possible Weight" to the Third
Factor (Access to In-State Stations).

The third factor-access to in-state programming-may be afforded different categories of

weight depending on the circumstances. If the station that would be imported is located in the

same state as the county, then the factor weighs in favor of modification.s3 If the county shows

that the station provides in-state programming as a general maffer, then the factor is afforded

"greater" weight.5a And, the factor may be given "even more" weight if county residents have

little (or no) access to such in-state programming without market modification.ss

The Order errs in finding that this third factor should be given the "greatest possible

weight" in favor of modification. Such "greatest possible" weight is only appropriate in situations

where county residents have little or no access to such in-state programming. That is not the case

here. The Order itself plainly acknowledges that the ln-Market Stations 'odemonstrate that they

provide some coverage of in-state news and sporting events."56 The Order nevertheless states that

"it is clear from the scores of comments supporting the modification that Franklin County residents

consider this coverage to be inadequate."ST ktwas improper for the Bureau to graft this additional

s3 srELAR, flI8.
s4 srELAR, fll8.
ss srELAR, fll8.
56 See Order, fl 26.
s7 See Order, fl 26 (emphasis added.)
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layer of ..adequacy,, in considering whether the In-Market Stations provide "little (or no) access to

such in-state programmirrg."tt

The evidence submitted by the In-Market Stations includes political and election coverage,

weather, traffic, crime, and general interest stories relating to Georgia, and to Franklin County in

particular.5e The citizencomments do not contradict the fact that the ln-Market Stations provide

..some coverage of in-state news and sporting events."60 This finding, on its face, precludes giving

the in-state programming factor the "greatest weight'"

Further, the Order ignores the reality that citizen complaints about lack of access to certain

Georgia-focused sports programming-including coverage of the Atlanta United Major League

Soccer team, University of Georgia sports, and the Atlanta Falcons-are not supported by the

facts. Except in limited circumstances, Franklin County residents are able to watch Georgia sports

teams on the In-Market Stations. For example, there is no evidence that Atlanta United games are

only available on the Atlanta Stations. Instead, most of the team's games are available on FOX or

a FOX cable channel; broadcast of the games is not dependent on the viewer's residence. With

respect to Georgia Bulldogs football, there should not be a circumstance in which a Georgia

football game is available on the Atlanta Stations but not on the tn-Market Stations.6l It is true

58 Order, 125; see alsoIJ.S- Const. amend. I.
se See Joint Opposition, Exhibits A-D.
60 Order, nn26-27.
6t According to national college football schedules, see https:l/fbschedules.com/), there

was no Saturday rniorc or 2017 where a Georgia game would have been carried on the Atlanta

Stations but noi the In-Market Stations. Georgii played all of its games on either CBS, the SEC

Network, or on an ESPN channel. Clemson (a South Carolina school) played all of its games on

either ABC or an ESPN channel (and one game on Raycom on a day Georgia played on the SEC

Network). The County complains that the In-Market Stations' news coverage leading up to the

2018 National CollegeiootUatt Playoff focused more on Clemson than Georgia, but the In-Market

Stations, evidence iicludes a declaration that the Dabo Swinney Show (head coach of Clemson)

actually is highly viewed in northern Georgia counties; further, Clemson, South Carolina, is

approximatety ttre same geographic distance from Franklin County as Athens, Georgia'
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that there are some Sundays where the In-Market Stations broadcast a Carolina Panthers game

instead of a Falcons game, but those conflicts occurred on only 4 of 17 Sundays during 20fi.62

Thus, this third factor cannot be entitled to the "greatest possible" weight, as the Order

recognizes that the In-Market Stations provide some in-state proglamming of interest to Franklin

County residents. Most importantly, regardless how much weight this factor is afforded in an

orphan county context, it is not universally more important than any of the other factors, and it

does not serve as a 'ftrump card" negating the four other factors. Yet, as described below, by

affording this factor the "greatest possible weight" and combining it with the citizen support for

in-state programming, the Bureau allowed this factor to, in fact, "trump" the (lack of) all of the

other objective evidence of localism that did not support modification.

C. The Order Impermissibly Gives Near-Dispositive Weight to In-State
Programming and Citizen Comments in Analyzing the Evidence.

The Order declares the case to be "close." But its analysis proves otherwise-and that the

mere possibility of availability of in-state programming from the Atlanta Stations, coupled with

the desire of some Franklin County residents to receive such programming, is sufficient to support

a modification, despite the fact that the greater weight of virtually all of the other objective factors

indicates the lack of any local relationship between the County and the Atlanta Stations.

The overwhelming weight of the evidence regarding the other four factors weighs against

modification, including the lack of historical carriage (first factor), the lack of signal coverage,

localized programming, and geographic proximity (second factor), and the lack of audience ratings

(fifth factor). The fourth factor-availability of local programming of In-Market Stations-is

"neutral" under the Commission's decisions, as the availability of such programming has not

62 See Joint Opposition, at22'23
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historically been weighed "against" a modification.63 Nevertheless, the Order ultimately discounts

all this evidence, effectively making access to in-state programming and consumer support for

such programming per se dispositive factors.

This result contradicts the Commission's plain directive that, even in an orphan county

context, where the in-state programming factor is afforded greater weight, that factor is not

"universally more important" than any of the other factors.6a The Order errs in subordinating the

lack of evidence of geographic proximity, local service and local programming, historical carriage,

and viewing patterns in orphan counties-especially given that other orphan counties have

successfully demonstrated such evidence.65 Further, the availability of some local programming

targeted to the County by the In-Market Stations should at least be afforded some counterweight

in the overall weighing of the five factors (even if it is not dispositive of factor four).

The Order therefore errs by reaching a result in which a county need only seek carriage of

an in-state station and then secure a few select self-interested comments from citizens and

government officials expressing a desire to receive those television signals. That result cannot be

squared with the Commission's own requirement that all five factors be considered and weighed

in totality, the fact that the in-state programming factor cannot supersede the other factors, and the

lack of evidence of a sufficient local relationship or nexus between the County and the Atlanta

Stations to warrant a market modification.

63 See Order,\27.
64 STELAR order, !f 18.
6s See generally Harrison County Order; West Virginia Order.

-20 -



D.TheorderFailstoAppropriatelyWeightheLackofSupportorCooperation
of the Atlanta Stations as a Factor Against Modification.

The undue weight the Order gives to in-state programming and citizen comments is even

more problematic given the Order's refusal to assign any weight to the County's failure to

demonstrate that the Atlanta Stations have (i) the right to import their network and syndicated

programming into the County, and (ii) an interest in doing so. The Commission recognizes that:

[n]o statute or Commission rule requires a broadcaster to allow its

iignat to be carried on a local cable system because another party

wishes to view it. lnstead, broadcasters are given a choice whether

to demand carriageunder must carry, to negotiate carriage under the

retransmission consent provisions, or not to be carried on a

particular cable sYstem at all.66

The desire of Franklin County and its citizens to receive in-state stations is of little practical value

without evidence of any buy-in from those stations themselves, and it could be altogether pointless

if the stations have no interest in being carried in the County or otherwise lack the authority to

make their full signals available. Without the Atlanta Stations' interest or authorization, the Order,

practically speaking, will not serve Congress's goal of promoting access to in-state programming

or otherwise f,rxing the "plight" of orphan county viewers seeking access to such programming'67

Indeed, the possibility of such an "empty'' market modification order is unique to orphan county

petitioners.

The Commission recognized that "station carriage relies in part on business decisions

involving broadcasters and satellite carriers and that without the willing participation of the affected

broadcaster, modifying the market of a particular television station, in itself, would not result in

66 See Wiegandv. Post Newsweek Pacifica Cable, Inc.,Memorandum Opinion and Order,

16 FCC Rcd 16099 (CSB 2001), fl 10.
67 See 4t U.S.C. 538 0X2XB)(I$, STELAR Order, flfl l, 2t 18; S.enate Commerce

Committee Report, at 11. By contrast, wheie television stations file petitions, it is reasonable to

assume that they have the authority and interest in being carried in the local community'
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consumer access to that station."68 As a result, the Commission "strongly encourage[s] county

government petitioners to enlist the aid and cooperation of the station they wish to bring to their

county."6e Failing to do so may result in a dismissal for lack of required evidence. Worse, failing

to do so can amount to an exercise in futility, as the grant of a market modification petition with

no reasonable expectation of carriage in the county wastes the resources of all parties involved and

raises more questions than answers.

Here, the Atlanta Stations have not in any way suggested that they support the County's

market modification request, and there is no evidence that they cooperated with the County in

preparing the Petitions and producing evidence. More importantly, there is no evidence that the

Atlanta Stations have the authority or desire to secure caniage of their fuIl signal-including

network and syndicated programming-in the County, or that they intend to increase coverage of

issues specific to Franklin County.

The Order cites the fact that the County made a good faith effort to reach the Atlanta

Stations and that only one station responded.To That station responded by saying it did not have

rights to deliver network programming into Franklin County but would be willing to discuss an

arrangement for delivery of local-onlyprogramming.Tl And, contraryto what the Order describes,

the Georgia Association of Broadcasters was not specifically "supportive" of a market

modification. Rather, the GAB supported a more nalrow result-the carriage of local, non-

duplicative programming-which should not require a market modification.

68 STELAR order,'lf 14.
6e STELAR Order, fl 14 ("Moreover, to the extent the involved station opposes carriage in

the county, a county government may not want to go through the time and expense of filing a

petition to expand such station's market to include its county.").
70 See Order, fl 29.
7r See Order, I t4 n.44 (citing letter to which station response is attached).

-22 -



The order gives no weight to this absence of support from the Atlanta Stations or the

absence of evidence that those Stations courd and would provide caniage of their signals into the

County.72 Instead, the Bureau states that "our rules do not require the participation or support of

the stations, much less commitments with respect to their future programmiflg'"73 But the lack of

a station,s participation, support, or knowledge of programming is squarely relevant to the

underlying purposes of a modification proceeding and the principles of localism that a

modification is supposed to foster. Indeed, without at reast some evidence that the Atlanta Stations

wourd permit carriage of their signars, a market modification will not "address the plight" of

orphan county viewers by promoting access to in-state stations in the manner contemplated by

STELAR.

AstheFranklinCountyPetitionsarebasedlargelyoncommentsfromcitizenswhowould

rike to gain access to the Atranta Stations, the actual ability and interest of the Atlanta Stations to

provide such programming is especially relevant to whether access to in-state stations is even

achievable as a practical, legal, or economic matter. If the Atlanta stations have no authority or

interest in providing carriage in the county, it matters little how much the citizens may want to

view the Stations.Ta while the county has standing to seek a modification as a general matter, it

is unreasonable for the commission to ignore the lack of support of the Atlanta Stations or the

72 Order, ilf 29. Obtaining affected stations' affi rmative ParticiPation (or at least tacit

support) is also imPortant in order to avoid Placing those stations in a Potential predicament with

respect to their network and sYndication contracts. Although stations can, and do , offer to Provide

their local news and public affairs programming to out-of-market communities, theY do not control

the rights to network and sYndicated programmmg. Even where stations maY have the right to

authorize carrrage of their entire signal in a modified market, stations still must come to business

terms with the satellite carriers in order for the carriers to retransmit their signals'

73 order, fl 29.
7a See Wiegand,l6 FCC Rcd at 16103, fl 10'
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ability or interest of such Stations to make their signals availabre in evaluating the county's

request.

The Order states that the "active opposition of a station might be a relevant consideration"

in an orphan county context.T5 But there is little practical difference between "active opposition"

and the complete lack of any support where, as here, a county reaches out to the involved stations'

the stations either do not respond or state that they cannot provide carriage of its signal, and there

is no evidence that the stations cooperated with the county to secure the required evidence' In

either case, granting a modification petition delivers no practical relief to the county'

To avoid repetition of this kind of proceeding, the commission should reverse the order's

grant of the Franklin county Petitions and should do so, among other reasons, because the county

failed to provide evidence of the Atlanta Stations' cooperation or participation in a manner that

wourd promote access to in-state station local programming of interest to Franklin county'76

E.TheorderErrsinWaivingCertainEvidentiaryRequirements.

The Order also improperly excused the County's failure to meet the evidentiary

requirements necessary to demonstrate amarket nexus between the Atlanta Stations and the

county that bear upon the application of the statutory factors. It did so despite the fact that the

commission in the STELAR Order specifically reaffirmed and imposed upon market

modifications filed by counties in an orphan county context its longstanding required evidentiary

standards.TT Given that the STELAR order specifically addresses orphan counties and the in-state

75 Order,\29.
,u See,e.g., STELAR Order, u 46 (concluding that satellite carrier technical and economic

feasibility is a threshold issue when a county government seeks a market modification)'

77 STEI AR order, flfl 20, 22;47 C.F'R' $ 76'59(c)'
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programming factor, the fact that the commission did not even contemplate changes to the

evidentiary standard reflects the importance of complying with those standards'

V. CONCLUSION

The Bureau's self-fulfilling order would create a precedent under which virtually any

orphan county that wants a market modified to include an in-state station will see its petition

granted so long as the county has simply garnered the "support" of a very limited number of its

citizens and a handful of its public officials. This result is improper under STELAR, the

commission,s STELAR Order, and commission policy and precedent' For these reasons and

those stated above, this Application for Review should be granted and the Media Bureau's order

should be reversed.

RespectfullY submitted,
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follows:

Franklin County Board of Commissioners

141 Athens Street

Carnesville, GA 30521

Franklin County Board of Commissioners

P.O. Box 159

Carnesville, GA 30521

WXIA
One Monroe Place NE
Atlanta, GA 30324
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1551 Briarcliff Road NE
Atlanta, GA 30306

WGCL
425 l4th Street NW
Atlanta, GA 30318
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By the Senior Deputy Chief, Media Bureau' Policy Division

I. INTRODUCTION

L. Franklin county, Georgia (Petitioner or the county), with the support of

its residents, rras iiiJ rour marfei modification petitions to make four Georgia

television stations (collectivetv, trrl-Siations or tle Atlanta Stations) available to

satellite subscribers in the county. For historical and geo-graphic reasons'

residents in the a;;ty g;nerallyreceive only South Cirolina and North Carolina

television stations, Iimiting their u"".it to Georgia-specific ngw:' sports' weather'

and politics. wittr'ttris-ttt"irro.urra"t" opi"ion arld oider (Order)' the Media

Bureau grants all four Petitions in fuII'

2.Petitionerfiledtheabove-captionedPetitionsseekingtomodifythelocal
satellite carriage ietevision markets of tt 

" 
Stations to include Franklin County'

currently urrigrrld to ih" Gr"".rrriilt Sp;;ianlurg-asheville-Anderson Designated
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Market Area (DMA).I The Stations, all of which are located in the Atlanta, Georgia
DMA, are: WSB-TV (ABC) (Facility ID No. 23960), Atlanta, Georgia, WAGA (FOX)

(Faciiity ID No. 70689), Atlanta, Georgia, WXIA (NBC) (Facility ID No. 51163),
Atlanta, Georgia, and WGCL (CBS) (Facility ID No. 72I2O), Atlanta, Georgia.2 Prior
to filing the petitions, Franklin reached out to both DBS carriers.3 In response to
Franklln, DISH Network LLC (DISH) and DIRECTV, LLC (DIRECTV) filed
Certifications regarding the technical and economic feasibility of the proposed
modifications.a OfnnCfV states that its spot beams cover all current zip codes in
Franklin County and DISH states that it is unaware of any factors,- at this time, that
would render carriage of the stations technically infeasible.s Neither carrier
opposed the Petitions. A,Joint Opposition was filed against all four Petitions by
tocat network affiliates in North and South Carolina (collectively, the Opposing
Stations).6 Each Petition has been reviewed on its individual merits. However,
because the Petitions were filed simultaneously and are effectively identical, and
because the Stations are identically situated with respect to the feasibility of !he}
carriage into the County, we have tonsolidated our decisions into this single Order
for the sake of administrative efficiency.

II. BACKGROUND

3. Section 338 of the Communications Act authorizes satellite carriage of
local broadcast stations into their local markets, which is called "local-into-local"

rsee Franklin County, Georgia Petition for Special Relief for Modifi_clion of the Television
Market of Station WSB-W (AAC), (Channel 2) Atlanta, Georgia with !_eslec_t to DISH
Network'and DIRECW, MB Docket 18-158 (filed April 27,2018) (WSB-W Petition);
Franklin County, Georgia Petition for Speciat Relief for Modification of the Television
Market of Smt{on WAGA (FOX), (Channel 5), Attanta, Georgia witl le19e9t to DISH
Network and DIHECTV, MB Docket L8-159 (flIed April 27,20t8) (WAGA Petition); Franklin
County, Georgia Petition for Special Relief for Modification of the Teleu-is-ion Market of
Statio"n WXI[(NBC), (Chinnel L1), Atlanta, Georgia with respect to DISH Network and
DIKECTV, MB Docket 18-160 (fiIed Aprll27,2018) (WXIA Petition); Franklin County,
Georgia Petition for Special Retief for Modification of the Television Market of Station
WGCL (CBS), (Channel 46), Atlanta, Georgia with Respect to DISH Network and DIRECTV'
MB Docket 1B-161 (flled April 27,2OLB) (WGCL Petition) (collectively, the Petitions). The
Media Bureau placed the Petitions on public notice and sought comme_nt.^ ^Specigl !.9lief
and Show Cauie Petitions, Public Notile, Report No. 0468 (MB May 18, 2018) (Public

Notice).
2 Petitions at L, 5.

3Id. at Exhibits A and B.

a Id. at Exhibit A (DISH Network L.L.C. STELAR Feasibility Certification, Market
Modification Pre-Fiting Coordination Letter for Franktin County, Grglg.q (dated Sept. 2,

2OL6i (DISH Certificaiion)); Petitions at Exhibit B (Letter from DIRECTV to Beth Thomas,

f ranklin County Manager (dated Attg. 2, 2 0 t 6) (DIRECTV C ertific ation)).

5 Id.
6 Joint Opposition to Petitions for Special Relief, MB Dockets L8-l58, 1B-159, tB-160, 18-

161 (fileallune 7, 2018) (Joint Opposition). The Opposing Stations are: WYFF Hearst
Televisiorilnc., licens"" 6f N3C'affiIiate WYFF(TV), Greenville, South Carolina gtMYFF);

Meredith Corporation, licensee of FOX affiIiate WHNS(TV), Greenville, South Carolina
(WHNS); Nexitar Broadcasting, Inc., licensee of CBS affiliate WSPA-TV, Spartanburg,
iouth iarolina (WSPA); and W|OS Licensee LLC, Iicensee of ABC affiliate WLOS(TV),
Ashville, North Carolina (WLOS).

2
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service.T A satellite carrier provides "Iocal-into-local" service when it retransmits a
local television signal back into the local market of that television station for
reception by subsiribers.s Generally, a television station's "local market" is
defined Uy ftre Designated Market Area (DMA) in which it is located, as determined
by the Nielsen Company (Nielsen).e DMAs describe each television market in
terms of a group of tounties and are defined by Nielsen based on measured
viewing patterns.lo

4. The STELA Reauthorization Act of 20L4 (STELAR) added satellite
television carriage to the Commission's market modification authority, which_
previously applied only to cable television carriage.lt Market modification, which
iong has exiitea in the cable context, provides a means for the Commission to
*of,ify the local television market of a commercial television broadcast station and
thereby avoid rigid adherence to DMAs. Specifically, to better reflect market
realities, STELAR permits the Commission to add communities to, or delete
communities from, a station's local television market for purposes of satellite
carriage, following a written request. In the Commission's 2015 STEI-AR Market
Modifcation Rep6rt and Order, the Commission adopted satellit_e television market
modiiication rules that provide a process for broadcasters, satellite carriers, and
county governments to request changes to the boundaries of a particular
comrneicial broadcast television station's local television market to include a new
community located in a neighboring local market.l2 The rules enable a broadcast
television ltation to be carried by a satellite carrier in such a new community if the
station is shown to have a local relationship to that community.

7 47 U.S.C. S 338(a)(1).
I 47 CFR S 76.66(aX6). Pursuant to Section 338, satellite carriers are not required to carry
local broadcast television stations; however, if a satellite carrier chooses to carry a local
station in a par;icular DMA in reliance on the Iocal statutory copyright license, it generally
must carr5r any qualified local station in the same DMA that makes a timely election for
retransmiision cbnsent or mandatory carriage. See L7 U.S.C. S L22. Satellite carriers
have a statutory copyright license under the 1999 Satellite Home Viewer Improvement-Act
(SHVIA) for cairiage of-stations to any subscriber within a station's local market (Satellite
i{o-" Viewers Improvement Act of L999 (SHVIA), Pub. L. No. L06-11,3, 113 Stat. 150L
(1999)). See also-47 U.S.C. S 338(aX1); 47 CFR S 76.66(bXL). This is commonly referred to
as the "carry one, carry all" requirement.
s See 17 U.S.C. S L22$)(2); 47 CFR S 76.66(e) (defining a television broadcast station's
local market for prrrp6ses of satellite carriage as the DMA in which the station is located).

10 The Nielsen Company delineates television markets by assignilg each U.S. county
(except for cerbain iorrnties in Alaska) to a market based on which home-market stations
receive a preponderance of total viewing hours in the courtty' For purposes of this
calculation, Nielsen includes both over-the-air and multichannel video programming
distributor (MVPD) viewing.
11The STELA Reauthorization Act of.2074, S 102, Pub. L. No. 1,13-200, L28 Stat. 2059,
2060-62 (201.4) (STELAR) (adding 47 U.S.C. S 338(I)). "STELA" refers to the Satellite
Television Extension and Localism Act of 2010, Pub. L. No. 1LL-L75.

rz Amendment to the Commission's Rules Concerning Market Modification; Implementation
of Section 102 of the STEIA,ReauthorizationActof 20L4; MB DocketNo. 15-71, Report
and Order, 30 FbC Rcd 10406 (2015) (STEI-LR Market Modification Report and Order)

iie"islng +Z Cf'n S 76.59). A community is defined as a county for purposes of the satellite
market modification rules. 47 CFR S 26.5(ggx2).

3
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5. By extending the market modification process to satellite television,

Congress sought to address the so-called "orphan count5/" pro-blep'. An orphan

county is a county tttut, as a result of the structure of the local television markets,

is sewed exclus#ely, or almost exclusively, by television stations coming from a

neighboring state.li-Sut"llit" television subscribers residing in an orphan county

oftJn ur" n5t able to access their home state's news, politics, sp_orts, emergency

information, and other television programming. Providing- the Commission with a
means to address-this problem by altering the structure of, and therefore the

stations located within, a local market was a primary factor in Congress' decision

to extend market modification authority to the satellite context'14

6. Section 338(l) of the Act, added by the STELA& creates a satellite

market modification regime very similar to that already in place for cable

television, while adding"provisions to address the unique nature 
-of 

satellite
television seryice, partlcularly issues of technical and economic feasibility that are

;p;"rfi" to satelliie operationi.tu Th" STELAR carves out an exception to carriage

o'bligationsro resulting fro* a market modification that would be technically or
ecoio*i"ally infeasib"le for a satellite carrier to implement' The statute provides

that a market modification "shall not create additional carriage obligations for a
satellite carrier if it is not technicatly and economically feasible for such carrier to

a-comptish such carriage by means br itr satellites in operation a! the time of the

determination."rT In en"acting this provision, Congress recognized that the unique

nature of satellite television service may make a particular market modification
difficult for a satellite carrier to effectuite using 1ts satellites in operation at the

time of the determination and thus exempted the carrier from the resulting

13 STELAR Market Modification Report and Order,30 FCC Rcd at 10408, para' 3'

ra See generally Report from the Senate Committee on Commerce, Science, and

Transp"ortatioriacc6mpanyrng 5.2799, L13ft Cong., S. Rep. No. 113-322 (20t4) (Senate

C ommerce C ommitte e Reqort).

15 See 47 U.S.C. SS 338(l), 534(hXt)(C) (providing factors the Commission must take into

account when 
"o.rrid"rit 

g satelliie market modification requests). Tfrq Commission may

determine that particulaicommunities are part of more than one television market' 47

U.S.C. S 338(I)e)(A). \ruhen the Commission modifies a station's market to add a

***rrrrity foipurp6les oi 
"ai.iage 

rights, the station is considered local and is covered by

the local statutory topyright licenle and may assert mandatory carriage (or pursue

retransmis.io, 
"orrreir"t) 

riittr the applicable satellite carrier in the local market'-Co"""ir"fy, 
if the Commission mod-ihes a station's market to delete a community, the

station is considered "distant" and loses its right to assert mandatory carriage (or

retransmission consent) on the applicable satellite carrier in the local market.

16 See supranote B (describing the "carry one, carry all" satellite carriage requirement)'

17 47 U.S.C. S 338(IX3XA).
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carriage obligation under those circumstances.ls This exception applies only in the

satellite context.le

7. In the STEI-LR Market Modification Report and Order, the Commission

concluded that the satellite carrier ha-s ttre burden to demonstrate that the

"irriug" 
resulting from a market modification is infeasible.20 The Commission

requir"es differeni demonstrations of infeasibility depending on whether the claim

of infeasibility is based on insufficient spot beam coverage or some other basis'2l

Satellite carriers use spot beams to offer local broadcast stations to targeted
geographic areas.22 Witfr respect to claims of "spot beam coverage infeasibility,"
the commission concluded that "it rs per se not [echnically and economically
feasible for a satellite carrier to provide a station to a new community that is' or to

the extent to which it is, outsideihe relevant spot beam on which that station is

currently carried."23 With respect to other possible bases for a carrier to assert

that cariiage would be techniially or economically infeasible, such as costs

associated with changes to customer satellite dishes to accommodate reception

rs Senate Commerce Committee Report at L L (reco
operational differences that may make a parLicular
for a satellite carrier to effectuate"').

gnizing "that there are technical and
-televiiion market modification difficult

rs In the cable context, if review of the factors and other evidence demonstrates that a

community is part of a station's market, the modiflcation is grantedlilLoy! reference to

irr1r". of tLchnical and economic feasibility. As explained in the STELAR Market
Modification Report and Order, Congress iecognized "the inherent difference between

cable and satellite television service" by adoptihg certain "P!!li9i9ns- specific to satellite,"

i;;Irdi"g 47 u.s.C. t33B(IX3XA)'s reasitrility exception. 30 FCC Rcd at 1'0408, n'6'

20 STEI-A,R Market Modification Report and Order,30 FCC Rcd at l'0435' para' 38

(observing that, as a practical matter, only the- satellite. carriers have the specific

informatior, ,"""rrur{ to a"f".*ine ii the carriage contemplate-d-in.a mar.\gt modification

would not be tectrnicitty and economically feasi6le by means of their satellites in
operation).
2L Id. at 10435-6, 10438, paras. 39,42.
22 Id. at 10430, n.L62 (quoting DIRECTV to explain that "[s]pot-beam technology divides- up

a portion of the bandwidth ar-ailable to a sateliite into beami that cover limited geographic

areas,, and that "tatoing so allows particular sets of frequencies to be reused many times'

iti. ,p""tral effiifincy"unlocked the potential for satellite carriers to offer local broadcast

signals in the rate igg"os, and it enablLs satellite carriers to offer local service today.") This

is in contrast to 
" 

tONuS" beam, which provides coverage to the entire continental

United States and generally carries signals that are available and accessed by subscribers

throughout that entire area).

zs Id. at l}42g-30, para. 30. This is because the only available options to-implem"l!Il"
market modification would be: (L) to put the signal on the satellite provider's CONUS beam

i;;i"g spectrum that could otherwise be deployed for signals availab-le to subscribers

ifrrorlfrb.rt the entire continental U.S.); (2)io ieorient existing-spot beqms (which are

uf."u.i'V oriented to most efficiently s"*e the largest number of subscribers); or (3) to carry

irr" rir"" signal on an additional spot beam (usin"g twice as much overall spectrum for the

channel at issue u" ior other channels, which aretarried on a single_ spot beam whenever

possible). The Commission found eacir of these options infeasible' Id. at 1..0431-32' para'
'gz. rrr" commission allows satellite carriers to demonstrate spot be-am coverage

infeasibility nV pro"ihing u d"tuil"d and specialized certification, under penalty of perjury'

Id. at L0435-36, Para. 39.

5



from different orbital locations, the commission determined that it wiII review

i"i".tinifity claims on a case-by-case basis'24

S.oncethethresholdissueoftechnicalandeconomicfeasibilityisresolved,
section 33g(I) provides that the commission must afford particurar attention to the

value of localism in ruling or, ."q*ts for market modification by taking into

account the following five factors:

(L) whether the station, or other stations located in the same area-(a) have

been t i.t""ri""fi, cairieO o" tfru cable system or systems within such

community; and (b) have"b""" friiioticitty carried on the satellite carrier

or carrieri serving such community;
(2) wheth"i tfru televlsion ttutio" provides coverage or other local service to

such communitY;
(3) whether modifying the local market.of the television station would

pro*oi" consumeir' u""L* to television broadcast station signals that

briginate in their State of residence;
(4) whether any other tetevision station that is eligible to be carried by a

satellite carrier in such;;ffi;;rty in fulfillm""nt of the requirements of

this section provider ""*r lo;;;;" of issues of concern to such

community or provides carriage oi coverage of sporting and other events

of interesf to ttte communitY; and
(5) evidence of viewing put#tit in frousetrolds that subscribe and do not

subscribe to the ,"*i."t"oillt"Jfy multichannel video programming

distributors within tft" *"uir"*"d by such multichannel video

p.ogru-*ing distributors in such community'2s

Thefivestatutoryfactorsarenotintend'edtobeexclusive.Eachfactorisvaluable
in assessing whe-ther a parti"rtu, 

"o-munitv 
should be included in or excluded

from a station,s I;A mirl<et. Th" i*ilrtante of particular factors wiII vary

depending on the circumstarr."r'Ii"J"r, "ir". 
The commission may also consider

other relevant information' 26

9. Significantly, in the STELAR, Congre-ss added the new statutory factor

three quoted above, requiring "o"salrutiori 
of acces.s to television stations that

are located in the same state ur irt" community considered for modification'27 This

Federal C Commission DA L8-954

that carriage is infeasible")'
2s 47 U.S.C. S 338(lX2XBXi)-(v).

26 Section 338(hX1XC)(ii) of the Act directs the commission to "afford particular attention

to the value of localism by taking i"to-u""o"nt such factors cs" those described above

(emphasis added). 4?-U6.C. S Stg6xiiat(ii). Ths Commission must also consider other

relevant information, however, when;;;;;".y tg d_eygl-op a reltrlt that wiII "better

effectuate ttre purposesl' of the law. i"rU:jlS'C' S gsgtil16); Definition of Markets for
purposes of the ciote Television nroiiloii iigiit Q"yii'i Rutei' CS Docket No' 95-L78'

order on Reconsideration and Secon; R";;|["3na OrOer'ia FCC Rcd 8366' B3B9' para' 53

(1999) (cabte t"triiet iiiaitriation second Report and order).

27 See47 U.S.C. SS 3380)(2xBxiii), 534(hxlxcxiixlll)'
6



new factor and the legislative history reflect Congress's intent to promote

consumer access to iri-state and other relevant television programming. Indeed,

the legislative history expresses Congress'S concern that "many consumers'

purti"ifurfy those who reside in DMAs that cross State lines or cover vast
'g"og.upttic distanc"r-' *uy "Iack access to local television programming that is

relevanttotheireverydayiit'es"andindicatesCongress'sinte-n-tthatthe
Commissio, ""orrriaei tfrt phght of these consumers when judging the merits of a

t,rirt et modificationl petition ..., even if gran[ing such modification would pose an

Lconomic challenge tb-various local television broadcast stations."2o

10.In the STELAR Market Modification Report and Order, the Commission

determined that a satellite market modification petition must include specific

evidence describing the station's relationship to the community at issue. This

standardizea evidei"" upp.oach was based on the existing appr-oach for cable

market modifications.2e accordingly, the rules require that the following evidence

be submitted:
(1) A map or maps illustrating the relevant community locations and

geographic features, statilon transmitter sites, cable system headend or
satellite carrier local receive facility locations, terrain features that
would affect station reception, mileage between the community and the

television station transmitter site, transportation routes and any other
evidence contributing to the scope of the market;

(2) Noise-Iimited sewice contour mips delineating tle station's technical
service area and showing the locition of the cable system headends or
satellite carrier local ,""""irr" facilities and communities in relation to the

service areas;
(3) Available data on shopping and labor patterns in the local market;

i+ifetevision station prograilming information derived from station logs or

the local edition of the television guide;
(5) Cable ryri"* or satellite carrier channel line-up cards or other exhibits

establirtti.rg historic carriage, such as television glide lisLings;
(6) published Judience data foi ttre relevant station showing its average all

day audience (i.e., the reported audience averaged ove-r Sunday-

Saiurday, 7 a.m.-l- a.m., or an equivalent time period) for both
multichinnel video programming aistrifutor (MVPD) and non-MVPD

househotds or othei specific audience information, such as station
advertising and sales data or viewer contribution records; and

(7) If applicable, a statement that the station is licensed to a community
within the same state as the relevant community'3o

petitions for special relief to modifir satellite television markets that do not include

the above eviaence may be dismissed without prejudice and may be re-filed at a

later date with the appiopriate filing fee.31 The Bureau may waive the requirement
to submit certain 

"rriALr"L 
for good"cause shown, particularly if it is in a position to

Federal Communications Commission DA L8-954

28 Senate Commerce Committee Report at L1'

2s See STEI-AR Market Modification Report and Order,30 FCC Rcd at 70421.-22, para' 20

30 47 CFR S 76.59(bX1)-(7)
3r STEIAR Market Modification Report and Order,30 FCC Rcd at 1'0424' para' 22

7
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32 Tobacco Vatley communications,3L FCC Rcd 8972, 8976 n.22 (MB 2016); 47 CFR S L

resolve the petition without such evidence.32 Parties may submit whatever

additional evidence they deem appropriate and relevant.33

j.L.In the instant proceeding, the County filed four Petitions seeking

modification of the locai television-markets of Atlanta Stations WSB-TV, WXIA,

WAGA, and WGCL to include Franklin County, Ge9rqi1. Oyr119 the pre-filing

coordination process, the satellite carriers eich filed Feasibility Certifications. The

OtSfl Certifiiation states that its current satellites and spot beam configurations
render cariiage technically feasible, but asserts that carriage may become

L.o"or"i"allyInfeasible due to additional costs associated with retransmission

consent feei..n The DTRECW ceftification says that HD and sD service to all zip

codes in the County is currently feasible.3s Tlie Commission received supportive

comments from Ge"orgia's United States Senators, Johnny Isakson and David
perdue, Congress*uri Dorg CoIIins of Georgia's Ninth District, representing
Franklin, as te11 is J. Thorias Brid.ges, Chai"rman of the Franklin County Board of
Commissioners, ut a tfr" Georgia Aisociation of Broadcasters'36 We also received

numerous resident commentsln support of the Petitions'37 A single Joint
Opposition was filed in a1l four dockets by the Opposing Stations'38

L2.The Commission must make two determinations with respect to each of

the Petitions: (L) whether the carriage of a station resulting [om a proposed

market modification is technically ana economically feasible for each of the

satellite carriers; and (2) if so, wirether the petition demonstrates that a
modification to tire staiion's television mark-et is warranted, based on the five

33Id. We note that although not required by Section 76.59(b), detailed information about

p-g.u**ing is ""t."-"f! important in the orphan county context' Because geographic

pi"ii*fty ieJts frave tess significance in orphah county cases than in other market

modificatior, 
"ur"r, 

p.tgrariming information has incieased importance in consideration of

factor two, and it is Lss6ntial in determining how much weight -tg qive to factor three' We

therefore strongly 
"r"or.ug" 

and expect petitioners seeking additiorr of ,an 
orphan county,

*fr"it 
". 

they aie"broadcasiers or the 
"orrt 

ti"t themselves, to provid-e information about

specif,c programming, sports, events, and news stories relevant to the community at issue

that have been broiOt"rt UV ihe station(s) at issue, and, if relevant, also demonstrate that

ir"f, prog.amming-is not regutarly broadcast by any station currently serving the county'

34 DISH Certification at'1.-2.

35 DIRECTV Certification at2-5 ("Form of certification Regarding Spot Beam Coverage" for

WSB-TV, WXIA, WAGA and WGCL).

36 See Letter from Senators Johnny Isakson and David Perdue and Congressman Doug

Coilins to Ajit pai, Chairman, r'CC-(t"tay _191 2OL7) (Petitions at Exhibit K); Letter from

Congressmi" Oo"g 
-ao1lil. 

to A3it Pai, 
"Chairman, FCC Qune 7, 2018) (FCC's Electronic

Com"ment Filing Sfstem ("ECF{") in tr4e Dockets L8-158, L8-159, 18-1'60 gnd 18-161)

ft itpi,ll***.r"1.g'o"l"criD; Letter from J. Th_gmgs Bridges, Chairman of !!e Franklin

C"fity Board or [ommissiorre.t to Ajit Fai, Chairman, FCC (June L2,2017) (Petitions at

Exhibit K); Letter iio* j- fnomas Bridg"t, Chui.*_an_ 9! the Franklin County Board-of

Commissioners to Ajit p"ui, Chairman, ntC gune 18, 20-18) (FCC's ECFS in MB Dockets 18-

ise, tg-tsg, 18-to0 ana ig-tot); and Lettei from Bob Houghton, rl9st$91t, Georgia

Association of Broadcasters to Ajit Pai, Chairman, FCC (November 27,20L7) (Petitions at

Exhibit K).

s7 petitionsat Exhibits L and FCC's ECFS in MB Dockets 1,8-158, L8-159, 18-160 and 18-L61"

38 See Joint OPPosition.
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statutoryfactorsandanyotherrelevantinformation.3g
III. DISCUSSION

1-3.Forthereasonssetforthbelow,wefind.thatitisfeasibleforbothDISH
and DIRECTV to 

".r.v 
wse-Tv, WxlA, ryAGA and WGCL throughout the County'

We further conclude that the evidence weighs infavor of expanding the markets

for each of the Stations to include-ttt" Cority. We therefore modify the markets of

ihe Stations to include Franklin County, Georgia'

14.As an initial matter, we waive certain of the evidentiary requirements of

Section 76.Sg(u);;;;;aio the County's reque.st'al Specifically'. Ye grant

petitioner'. ,"q,r"ri to waive tt u t"q"ii"ment.tb file MVPD channel line-up cards

""J 
p"ffished. ;"di;;;u data.a2 The Commission has encouraged county

petitionerc to ,""t 
"ooperalion 

from stations they are seeking to bring to their

county,43 and the ,".o.id indicates that Franklin County-ma$e a good faith effort to

do so.aa We find good cause to waive the requirement for these submissions

because Petitioner made an effort to work *ith ttations to collect them' and

because we have ample evidence to render our decision without them' However'

to minimize the au"g; of a dismittul a"" to insufficient evidence, we strongly

encourage future pllitiorr"tt to cloiely coordjnate with the stations at issue in

ora", to"provide a full and complete record'as

A. Technical and Economic Feasibility

t5.We find that it is technically and economically feasible for both DISH and

DIRECTV to pro-r1ae each of the Stations to the entirety of the County' In their

Feasibility Certifitilions, both satellite providers indicate that there is no "spot

3e 47 U.S.C. S 338(t); see also 47 CFR S 76.59.

40 47 CFR S 76.59(b).

ar petitions at 1,0; see also supra note 32 and accompanying text.

+z Id.;47 CFR SS 76.59(bX5) and (6). As discussed above, this evidence was not necessary

in order to render a decision on the petitions. The county asks for a waiver of cable system

channel line-up 
"uiar 

u"a other extriuits-Liiururrrirrg histbric carriage and specifically

states with regard to satellite carriage--n;l ;1tlhere"has_ not been hiitoric carriage of the

station[s] in the county by sateuite "ur.i"r., 
ana trrererore no evidence is being submitted

for this element *iih;r;L"t to-.it"[lti-.;-ietitions at 1.0. Regarding published audience

data for the Stations for botf, cable urA ,or"ible households or other specific audience

indicia, such as station advertising ana sates data or viewer contribution records' the

County states ttrat';iivilit " i""t "f 
ftistoticur carriage of the stationlsl in the County'

Nielsen rating[s] o.lirr"t audience aaia woura not be-helpful in evaluating [these]

Petitionlsl ." Id -

43 STEUIR Market Modification Report and order,30 FCC Rcd at 10418' para' L4'

+a The licensee of Opposing Station WHNS(TV) also holds the license of Atlanta Station

WGCL and states that it is not u*ut" oi iny 
"o*-.rnication 

from Franklin County "to

request its position o. i"ie"tions with rliptct to the Petitions"' Id' at 8' Franklin'

however, proviOeslviA""Lu of emails t""t to all four Stations, including WGCL' and notes

that only one O7IXIA) responded. I-e*ei irom Beth Thomas, Franklin County Manager to

Ajit Pai,- Chairman, FCC (une 
-1 

Bt^20^1 B)

(https://ecfsapi.fcc.gov/fiI etlOlAZlZT-AZZZtttletter-Response%2oto%20Opposition%20Re
y"ZOfo"r"ttaliony"iOof"/oZ6.lttunta%20Stations-06. L B. 1 B'pdg'

4s ilTELAR Market Modification Report and order,3o FCC Rcd 1'0406 at 10418' para' L4'

I
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46 DIRECTV Certification at L-5.

47 DISH Certification at 1'.

48 ld.

52 See
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beam infeasibilit5/," and that relevant spot beary(s) cover aII of the county'

DIRECTV states trruit"ri"ery of the signal to- all^of the current zip codes in

Franklin County in fotn SD ind HO itiuusible.a6 DISH states that' at this time' it
is unaware of any factors that wouldmake carriage of the Stations technically

infeasible; however, it asserts thai it lir"r"*", the right to amend this Feas-illtitv

Certification at any'time due to, .*orrg other things, a satellite equipme,t failure

or a different satellite being f.orrghi ilto service for the area that includes the

county which has different cover"g" .upurilitie: than the satellite(s) currently

being used."47 DISH has not u*"rid"d its certification' However' DISH contends

that if any of the Stations elects retransmission consent and it is unable to reach

an agreement with a given station,lhen it would not be possible to provide that

Station's signal i"io t[" County. OISH then asserts that' in such circumstances' it
,,may be either technically ot u"ono*ically infeasible, or both, for DISH to launch a

customer offering wiih o"fy the remaining stations that did grant retransmission

consent."as We 
"iuiify 

that the results of private retransmission consent

negotiatio.r, pruv 
"o iuit it the C;;;issfon's technical and economic feasibility

analysis and are'noi i prop", trasis for infeasibility. Therefore, we disregard

DISH's arguments on this issue.ae

L6.The Opposing Stations challenge the-Feasibility ce-rlifi9alions submitted

by DIREC1V and'Olslibecause they are""nel1ly two years o1d"'so-As a result' the

Opposing Stations argue that, partilularly with regard to DISH which reserved the

right ro amend i;;;rp;r", th! P;tiii;"t thould b"e denied or, alternativelv' should

be required to be supplemented *iitt ""* certifications from both DISH and

DIRECW.t, The OpiSsing Stations cite no authority for their argument' and we

find it unavailing.

B. OrPhan CountY Status

LT.Franktin is an "orphan county" with insufficient access to in-state

programming. The CountSris uttid"ti to the Greenville-Spartanburg-Asheville-
Anderson DMA, ;hich inciudes foir Georgia c-ounties, L4 counties in North

Carolina, and L0 South Carolina counties.iz The Petitioner asserts that Franklin

county residenis who subscribe to saiellite television service have been deprived

of the ability to receive preferred in-state Georgia television broadcast stations and

instead ur" ,"t"gui"J io'to"ul broadcast content oriented to North and South

Carolina.sa The Petitioner argues that residents of the County are currently

underserved by the broadcast stations in the current DMA because they are

ae We note that a satellite carrier may not carry a station with which it has not reached

retransmission consent, unless that staiion has expressly elected mandatory carriage'

so loint Opposition at LL. (noting th-at the DISH Certification was filed Sept' 2' 20L6 and

t" OniCW Certification was filed Aug' 2,20L6)'

sl Id. at 11,-L2. We note that parties are responsible for the continuing accuracy and

completeness of auinrormation and ";pfi;i"t authority furnished tothe commission' see

47 CFR S 76.6(aX6).
D

s3 Petitions at L, 5
10
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deprived of in-state news, politics, sPorlst-and weather'sa This claim is supported

b;;;;""ts from Co""iV .uridentJ and their representatives. ss

Ls.WiththeSTELAR',srevisionstothemarketmodificationprocess',andits
addition of a satellite mirf.et modification process, Congress e-xpressly intended to

address orphan #;ty;ifi;iio"s rue iftutbf Franklin Cbunty.so Indeed, the

Iegislative tristory obrL*", that "many consumers, particularly those who reside in

DMAs that cross State lines or .o* rast geographic distances," may "lac\ access

to locat tetevision"f;;ffi;ing that is rel6vant tb their everyday lives" and

instructs us to "consider the plight of these consumers whenjudging the merits of

a [market modification] petition ..., Lrr"t if granting such modification would pose

an economic ct aiGnge'tb various local teleiision broadcast stations'" sz As we

obsewed in the siniaa Market iodification Report and order, "each petition for

market modifica[ion-will turn on the unique lacts of the case"' and there is no

single universal ;;t 1o *;ight.the statut^ory factors'ss In order to best effectuate

the goals of the S-fimn, wL place iti.o"Si emphasis on Congress' concern about

orphan county ,it"itio"t in anatyzi;n i-nd iactois in this case' We therefore will

g#;;urtantial;;;hti" the IoLaI a-nd in-state programmilg a petitioner proposes

to bring to the orphan counties, as well as to government official and consumer

comments supporting a proposed market modification'se In this case' grant of the

market modificaii"" "r"q""ii *o,rta rring much desired in-state programming to

Franklin County and the request is s"pp"otted by many comments from government

officials and local residents.

C. Market Modification Analysis60

lg.Historic carriage. The first factor we must consider is "whether the

station, or other stuiiorriocated in the same area, have been historically carried

on the cable system or systems within such community; or have.9"9' historically

carried on the satellite carrier or carriers sewing such community"'61 Petitioner

offers no evidence with respect to historic MVPD carriage other than to concede

that there has been no histori" rut"ttit" carriage,62 but argues that "a lack of

historical "urriui!.. 
,rr""n r"otl weigh dgajnsl" the petitions.63 The opposing

Stations assert tiit ttris facior shourd welgh against the requested- market

modification because the Atranta Stations-rrave not been historicaily carried in the

5a Id. at']..L.

55 See supra notes 36 and 37 and accompanying text'

s6 The "core purpose of this [market modification] provision of the STELAR [is] to promote

consumer access to i"oi"i" and other relevant proglamming."- STELAR Market

Modification aeport-iii order,3g FCa Rca at io+rs , pata' L2' See also supra para' 5'

57 Senate Commerce Committee Report at 1L'

58 STELAR Market Modification Report and order,3o FCC Rcd at L042L, para' 18'

se Id. at L04L7, n.61.

60 Because the Petitions are substantively identicllt.th? stations are identically situated

with respect to carriage into Franklin'i.i""W, 1"4 in";oi,'t Opposition does not distinguish

among the Station. irr"it. arguments, *" ionJiAer them collectively in our analysis below'

Federal

61 47 U.S.C. S 338(IX2)(B)(i).
62 Petitions at L L.

63 /d. at 8.
TL
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county and the North and sollth carolina in-market local affiliates have been

carried on rhe cabre and sarerrit" r;;;;; il i';;:rsitt corntv for palv vears'.4 The

carriage of the Opposin-g Stations irnot relevant to our anaiysis' but given the

undisputed statefi-erritfiut the Atl;;tu iiutiot's have no history of carriage in

Franklin County, we agree that thi;'i;"to' tt'ot'Id weigh against the proposed

market modification'

2o.Localseryice.Second,weconsider,,whetherthetelevisionstation
orovides coverage or other local r"*i"" to the community'"uu..such "Iocal service"

tan include, for example, ttre preslnce or u higt qualiw over-the-air signal;

shopping ura funoi"Jnrrl"iioitt l"i*""" tt'" ii"ui community and the station's

community or ricJnr;,;;pilrt of Lhe local community by the statiou and

programming,includingnewsorsportscoverage,specincatlyaboutoraddressing
the community. 

'ih" iltffi"ne. Oo6s not demonstraie the presence.of high quality

over-the-air signals for the Stations and overall g"ogiupt'it proximity measures do

not enhance t[e CountY's case'66

21'.However,theCountysupportsitsPetitionwithevidenceconcerninglocal
shopping and labor patterns Spedihcally, it states that "[b]ased on a survey of

Norrheast Georgia Orphan Cornti, rJriaL"tt. including fi*kli" 99"ty' over 91.7o

of respondents Jiut"O tt ut they tf,";"*"", ti*ittti' -the state of Georgia"'67

Additionalfy, tfre eeiitiorr", ,.r6*'ilr-tt ui-"tolrr"t 97o/o of respondents seek sewices

such as healthcare and arts/enteriui"*u"i rbcally oi within the state of Georgia'"68

The suwey urro*urt"O-iesporrOe"lt 
;W;;ia yo'.1be interested' in receiving in-state

television broadcast (Atlanta ,tuiio"t)Z u"ti ga'z% said "Yes'" The survey also

asked: "what is the main."u.ot yor-are interested in switching to in-state

television UroaOcuitrrl' and ttre r6suris were Sports (2'ooo/o)' News (14'7oo/o)'

67 Petitions at 9, Exhibit G'

6s /d. In response to seeking healthcare and other services' the results were Local

(46.00%), Georgia'6t-2o;ii, and South Carolina (2'80%o)'

L2
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Politics (L.90%), and AII of the Above (81"40%o)'6e. The Opposing Stations argue

that the petitioner tras not O"*orrri*i"J u sufficient ne*'s between the Atlanta

Stations and Franklin County r"gu.dil;shopping patterns and that the sunrey

shows rhat the largest percentag"';i;&p;n-aLnti do their shopping locally'7.

Further, the opposing Statio" u","L't tnlt ttre "'*"y 
lacks 3ny-screntific 

validity

because it "fails to provide any inflimitio" about sample selection or other

methodology und"n| *iAurr"""of rtftittrcaf significut'"L"'" OveraII' the Opposing

stations contendtt uitt " 
evidence dots not d"*ooriiate that a substantial number

of citizens "o**.riJio 
attanta foiwort or rely on Ritanta for shopping and other

services that might demonstrat" u g"ographii n* io Frankrin county.72 while

not dispositive, #u firO that the ..rrl'"fao-"' "'ppoii 
the Petitions' particularly the

avid interest of Franklin county r"riJ6"i. in reieiving the Atlanta Stations'

22.lndetermining the extent of local service provided !Y tl" Stations' we

also consider the support for the-moOiii"utions from local residents and their

official ."pr"r"rri.tiiJ.. As the S'fEI-qi iT ket Modification Repgrt and Order

mad.e clear, such comments u." 
"roi*ously 

he_I_plul in demonstrating a nexus

between the stations and the locaill**"ri*y.z:- In this case, scores of supportive

6s Id.
to Joint Opposition at L6.

7t ld.
72 Id.
73 30 FCC Rcd at 104t7,n.61 ("[L]OCaI gOvernment and consumer comments in a market

modification proceedins can tretp de#oil;;;;;;i;iior,'t nexus to the communitv at

issue.").
L3



comments urged a grant of this o1nha1 coultq market modification request' and

we find that these ""o**"rtt 
*"tiit"ustantial weight under this factor'74

23.withregardtolocalprogram.milu,.thSjetitionersubmitsmulti-day
programming rinJup, r* in" siuti"o"r-ioi l"ott DISH and DIRECTV and asserts that

the Stations nroadcast "local tt"*t"piogramstsl with Georgia news' sports' and

weather several times d day'"zs Ho-*-"t'"*' utiti" Opposing Stations note' the

Petitions appear to rely on ,,Atlanta programpinp.of ,Georgia, news,, to

demonstrate rocar seryice.76 r, ,"rli"r6 to irru J6int oppoiition, petitioner filed an

Exhibit risting t*"t r" Frankrin-sp""iri" news stoiies caiiiea by the Atlanta Stations

over a six-month period.77 Although we take note of this evidence' we do not find

this level of coverage to constitutJ'""*p"li"g,evidence that the Stations provide

regular progru*;i'rg rp""ifi"uUy abouf or addressing Franklin County'

2L.Asdiscussed above, evidence related to geographic proximity is not

determinative in the consideration of a market modifiiation request involving an

Federal Communications Commission DA LB-954

74 Supportive comments were received from Members of Congress as well as from local

officials and the Georgia Association of Broadcasters. See suqra Para' 11 and note 36. See

also generally consumer comments filed electronicallY in the FCC's ECFS in MB Dockets

1 B-1 58, 1B-159, l B-160, and L8-L6L and the Petitions at Exhibit L. See, e.g , Bruce and

Judy Scranton Comments ( "The citizens of Franklin CountY overwhelminglY desire the

opportunitY to become a meaningful audience for the Atlanta Stations."); SYIvia Bellamy

Comments ("This is my request that Franklin CountY be allowed to choose to be placed in

the Atlanta television market."); Jean Owens Comments ("I am a frustrated Franklin CountY

Citizen because [I] am forced to watch Carolina news and weather everyday when I prefer

to watch the Atlanta Channels."); John and Jan Bertrang ( "Receiving the Atlanta channels

would heIP us be more informed voters"); Eric Burks, Genie Burks, Keith Burks, Tangie

Burks, Nick Burks, Kelsie Burks MaYs, KaceY Mays Comments ("We would like to have

Atlanta stations ."); Charles Fletcher and Mary Belding-Fletcher ("[P]Iease make a strong

consideration for allowing us into the Atlanta market."); Hugh CaudeII Comments ("I am a

heart patient, and travel to Emory in Atlanta Traffic and weather updates are very

beneficial to us during frequent triPs." ) ("we are Georgia Citizens and need Atlanta

television channels"); Vickie Goss Comments "\Me are interested in the rePorts of traffic

and happenings in DeKaIb and Gwinnett as we still have familY there Also, my sister in

Iaw and brother in law drive dailY to work at their jobs. So Please offer the Atlanta

channels to Franklin CountY even if there is a Price involved."); Lisa Bryan t Comments ("I

shop in Commerce and the Atlanta area. Our doctors are in Gainesville. We go to sPorting

events and entertaining events in Atlanta We also vote in Georgia and prefer to see

campalgn ads strictlY for our candidates and not candidates of our neighboring states.

Charles Martin Comments ("We desPeratelY need Atlanta stations on DirecTV"'); Judy CIay

Comments ("TheY don't even give us the local high school sPorts."); Sara Freeman

Comments ("Back in the 70's when the technologY was not there for most of the peoPle in

the countY to watch Atlanta stations they rolled with it and was glad to receive what theY

could.... Please allow us the choice of what we want to receive..")

(

75 petitions at 9-10; Exhibits H and I.

76 Joint Opposition at L7 . The Opposing Stations ass,ert that Congress never intended for

programming of statewide interesl t" ffi ; ;;;;tfor.localized programming specifically

targeted to the fo"ui 
"o**u-nity; 

and, it "." 
wai no intention for evidence of statewide

programming, by iii"1i-to tre sufficieni to satisfy the second factor' Id' at L8'

77 Atlanta Coverage of Franklin County News, MB Dockets L8-159, LB-160, and 18-L61

(filed June 1,8, Zorel. 
-ihii 

r4rrpit *"1 "Ll 
nfed in Docket L8-158' apparentlv due to an

oversight. Since *" Ao not find it 
"orirp"1i"o 

we do not need to determine whether it

;";ldG prejudicial to consider it in that docket'

L4
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orphan county, and we generally elPect to look more to evidence of community

support or."I"rruri profiru**irig []iu" io eviden"::f proximity in orphan county

cases.Tg In the irrsiant Jur", the petitioner has not demonstrated that the Stations

offer a signiflcarriu*o,rrrt of local piogtu**ing targeted to Franklin County' but it

has offered compe[ing eviden"" of coirmunityluppbrt for access to the stations as

werl as evidence ;i;h;ppi"g and labor links betw-een Frankrin county and Atlanta'

Based on the overall evidence, *"ii"O ihat, on balance' the second statutory factor

*"igtts in favor of the requested modification'

Z;.AccesstoIn-StateStations.Thethirdfactorweconsideris,,whether
modifying the logal *urt 

"t 
of the television station would promote consumers'

access to television broadcast station signalsthat originate in.their.State of

residence."rn Thi;i;;t* it satisfied by Introduction of an in-state station to a

community, but;"nnt more heavily in favor of modification if the petitioner

shows that the involved station pro.rid"r programming specifically. related to

subscribers, state of residence, and *uy ^b" jirr"tt even more weight if subscribers

in the ,"* .o**-rr"irv ttu"u little (or rroi ac"6r"_to such in-state programming'ao

The Petitioner states that Franr.rin county residents "feel disenfranchised and

disadvantaged b;th;i";k of access to Atianta programming' and want to receive

news, as well asLducational, ,po.ir, and other programming,from [their] own state

capitol..el The County also itt"ttt ittat its Petifionl are timely because 2018 is a

gubernatoria eflciion year.8' According !o the Petitionerl:tilillt: and every

election year, Franklin County t"tia""ti do not have access to specific public

affairs p.ogru*r;i;; t""rt it televised debates of gubernatorial candidates'

Congressional "u"aiaii"s, 
candidaies for State office, or statewide ballot issues'

which compromises their ability to Ue well informed and well educated as to issues

affecting tliem as citizens of Georgia"'83

26.petitioner also asserts that sports fans in the County have had

insufficient opporiunities to en3oy ifr"#to*u state Atlanta Falcons and the

inaugural ,"uron of the Atlanta United Major League Soccer t^"uT, as well as

University of Georgia collegiat" rporti"g "i:."r:.:i 
Petitioner further notes the

importance of in-siate weaiher reiorts ind that "the County is at a disadvantage

78 See supra Para. 1-8.

7e 47 U.S.C. S 338(I)(2XBXiii).
so ITELAR Market Modiftcation Report and order,3o FCC Rcd at L0420' para' 18'

8r Petitions at 5 and Exhibit L'

82 Id. at 6.

83 rd.
sa Id. al L, L2-1.3. The Petitioner asserts that in the past year' Georgia's sports teams filled

national headlines. The County rrot", it uiwhile the inauqural season of the Atlanta United

Major League So""u, i"u* fiol" *"ftipf" 1""oiar. for att6ndance, due to the lack of sports

coverage in franklin C;;ty, participatlon in youth soccer programs decreased while there

was a 37yo averag"-i*."ite'iir partibffiiol in the..rest of Lhe State' Regarding

professionat footnil, the Petition". co't ienAs that "our residents are forced to watch the

carolina Panthers over their in-state t"".", atr.nta Falc-ons"' In addition' the Petitioner

asserts that the University of Georgia fucal ;;" shof 35 mile ride from the County seat

and some of the d;;ty,;'hi;h *#"i ri"o""tr attend a dual enrollment program there

(,,Move on when Ready,), yet during'udat p"rtt to the National Championship game, the

Iocal broadcust, *"r" hfiifi *itt Cti*io" ""*t and sports updates' Id' al L2-13'

1.5
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forseeingtheincomingweatherfromtheotherPortionsof[the]State.,,85In
ad.dition, with reglid t-o in-state pr;;;;i"g, i"titiott"t asserts' citing

muttichanr,"r ri^J,ipHd; i". orsri?'"d;;iif6Tv, trtut the Atlanta stations

broadcast 
,,IocaL,J*i p.og**tr-l *ith Georgia ""#'-;;;t'.u"a 

weather several

times a day.,8o The opposinu S11-ti;;; d" ;;1 refute"ih'Jpltitio',"',s assertion, but

they argue rhartt 
"y 

uti""ay provide sufficient "";;;; 
roc-ar "?Yt 

and issues of

inreresr to rranxi'iiJffi;,rLfra:thJf;;;;;thtee.shouid 
therefore be siven no

additional *"igt i.ri itrr"tgt, th" b;;;ti"g itutiot" a"*onstrate that thev proucte

some coverage of in-state ,r"*r-urrIl-p"ttitig """"'l 
iilt "i"ut 

fT9* the scores of

commenrs supporring the T^otfi4ti""""rrt"t"nt;\"i'il;;;t;"sidents 
consider this

coverage to be inade-quate.88 Bas3d;;;h;t;-*td;;f"*;"' we therefore give this

third statutory tactor ttre gr".test"i"Irtifi" weight it' iu'ot of the requested

modification 
er Locar st'tiOns. Fourth, We consider 

,,whether any other television

station that is eligible to be carrie"O*ilV-u 'ut"rUtt^"urriet 
in such community in

fulfillment of the-requirements of it iJ section provides news coverage of issues of

concern to such community or p'ot'ia"' carriage ot-t-*'uge of sportino and other

events of interest to the .o**rrrr-,1.;* r"-g;";.Iur' it'" Coimission has"interpreted

this factor as enhancing a station',"J*urr."t"*oaiiiJ#"" p"tiiio" if other stations do

not sufficiently sewe the comm;iri"t; irt"", t'o*L""'' other stations' sewice to

the commun*ies rarely t u, "o,r#ffi#ffiir"tiii"".'-r'itr" 
peritioner states that

it is ,,unawur" oi urotfr". in-state iJcut"fiouA"ist slition that is carried by a

satellite p.ouioeilrr-th" c orrrrtv it "i"n"is 
Atlanta--- and Georgia-oriented news

coverage of issues of concerr,'o''J'i[L"i' of tf'".Coi'"iY]';; '!}is 
is a misreading of

factor 4, however, which is not .;;;;;; *itt' ttt" ;i"-"tate'' Iocation or focus of

the existing eligible stations f"#J, ,rtt", this iactor we look only for the

presence or roc;irv-relevant content in the new? and events coverage of the

existing ir,-*ur["{ """tj""'' 
ih"iil;;*n,!:"go"t pio"ide widence of at least

some 
,,news coverage of issues oicora"ri" to nrannin county' and carriage or

BS ld. at 1-2.

86Id. at 9-1.0, Exhibits H and I'

87 Joint OPPosition at21'
88 See supra notes 37 and 75'

8e 47 U.S.C. S 338(IX2XB)(iv).

so see, e.g., Petition fol!t:d.ifyatj22of Dayton' oH ?-?:gnated 
Mkt' Area with Regard to

Television StationWtttO-ty, Oayton,6-A, fo"*otu"a"*"OJi"'"i"0 Order' 28 FCC Rcd

16011, 16019, pu.u. iz-tr'rB 2-0]!],i "tiiion 
of Tenness""";;;;i' iartners'for Modification

of the retevision ioixni p-r r,ypal wioti: i;;k;'"' r""i{tJJ'frL*otuttdum opinion and

cjrder. 23 Fcc n"a igia' 3947 ' para' 49 (MB 2008)'

st petitionsat 7_8. In a later-fiIed-Exhibit, petitioner also app.e.T lg-q.-p-*e 
the depth',

breadth, and relevainc" Liro*" ot.t*'ili"r;;;i; cited ui'irt" Joint opposition' but it does

not succeed in showing that ttre -qgr.Jsingitutio"' -'diJ"" "ii a' minimis amount of

coverase. oppori"rigi"u;i;; iiishridtt"a-N"ws stoiies"iii'o"o"itJt re--rsg' L8-160' and

L8_16' (f*ed:"r'"'i"a, ioial. rfiir.tiiiilii;;;;;iiir."d i;"D";k;;is-rse, iiJ""f#il[sxt?t"
an oversigrrt. sincei" a" 

"t1i'1a 
ti"J#p"[{"g' we do not need to deterr

would be prejudi"iuf i" consider it in that docket'
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